~ fession turn a blind eye toward serious (and

- of other attorneys {think Watergate). Our
- office does not wish to become a tool ina
~ struggle between opposing counsel nor do we.
. -wish to go beyond our mandate and investi-
~gate all instances of perceived wrongdoing.
- 2. At the same time, we do not want members
~ . of the profession shirking their responmblhty
by allowing unfit attorneys to prey on the -
B pubhc if they have information that falls o
- within the parameters of Rule 8.3. . E
-~~~ This reporting provision had its begm-- -
R nmgs in the United States back in 1908..
At that time the American Bar Assmcmtmn
. offered an aspirational provision, Canon 29 -
. - of the Canons of Professional Ethics, whlch
" suggests that: “lawyers should « expose with- -
"~ out fear or favor before the proper tribunals
o corrupt or dishonest conduct in the profes-
sion.
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THE OBLIGATION TO REPORT AND

A en should an attorney in
Minnesota feel a duty to report
- another attorney to the Office of

Lawvers Professional Responsibility? When
is the threat of reporting an attorney to the
office by another attorney an ethical viola-
tion? These questions have come up recently
on several occasions and deserve a response.

An attomey’s duty to report another attor- |

ney who has committed a viclation of the
Rules of Professional Conduct is governed by
Rule 8.3," which states in part as follows:

(a) A lawyer having knowledge that
another lawyer has committed a vio-
lation of the Rules of Professional
Conduct that raises a substantial
question as to that lawyer’s honesty,
trustworthiness or fithess as a lawyer
in other respects, shall inform the
Office of Lawyers meessmnal

| Responmblilty

‘Known to some as the “snit rule, Rule

8.3 balances the inherent unfairness in forc-

ing lawyers to report each other for even

- minor infractions with the public exploita- |

tion that results when members of the pro-

often unprivileged) wrongdoing on the part

7 Powerful words, thou

- isaware); and

By EDWARD J. CLEARY

the Code of Professional Responsibility and

- the accompanying disciplinary rules, the
- ABA’s Clark Report made clear that from

then on this reporting provision was “to be
not merely self-edifying but binding,” since
it had become clear to leaders of the profes-
sion that “lawyers’ and judges’ reluctance to
report attorney misconduct was a major
problem with attorney discipline.™ The

- mandatory provision, effective in 1970 as

DR 1-103 stated, in part:

[A] lawyer possessing unprwﬂeged
knowledge of a violation . . . shall
report such knowledge to a tribunal
or other authority in power to inves-
tigate or act upon such viclation.

No longer was reporting professional misfea-
sance an aspirational option for lawyers;
“shall” replaced “should” in defining a
lawyer’s obligation when confronted with
such conduct. Arguably, the legal pmfession
was not prepared for such a change; it -
appeared that the rule was difficult to enforce

‘and easy to ignore. As each of us has the

right under the Fifth Amendment to resist

self-incrimination, so many members of our

profession appeared unwilling to incriminate

 their brethren in the legal world.

By 1985 with the passage of the -R-ﬁles of

~ Professional Conduct and the current Rule
8.3, further changes were made with the

- intention of making the requirement more -
_ understandable and more workable.

-~ "Maintaining the mandatory reporting lan-

guage, the rule clanﬁed the requirement of a
“substantial question” as to the lawver’s hon-

" esty, trustworthiness or fitness, limiting the

- lawyer’s obligation to report, while suggesting

- to members of the profession that the failure
to report egregious violations within the

- meaning of the rule would result in the possi-

blhty of dmclplme Rule 8.3(a) apphes when:

. a lawyer has lmowledge that
~ another lawyer has committed a rule

. - v1olatmn, |
o h not easi-
oy anforced Sixty years: laten as law schools
-7~ . and universities revisited “honor codes” for -
~ students, the ABA took another 1001( at its
. reporting provision and decided it was time
" to suggest a mandatory reporting Bbllgatlon
B '_-Consequently, in 1969 mth the adaptlon of

that violation raises a substantlal
| .questmn as to the lawyet’s honesty,

- trustworthiness or fitness (“substan-

" tial” refers to the seriousness of the
possible offense and not the quan-
tum of evidence of which the lawyer
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RETALIATORY ETHICS COMPLAINTS

the matter is not allowed or

required to be kept confidential
under Rule 1.6.

A lawyer has an obligation to report only
when the violation fits within these nar-
row parameters. He is forbidden to report
misconduct without client approval when
he learns of that misconduct through a
privileged attorney-client communication.
However, the lawyer may, in his or her dis-
cretion, disclose client secrets in order to
report.t Further, even when a violation is
learned through a privileged communica-
tion, when the misconduct is sufficiently
serious, a lawyer should encourage a client
to consent to disclosure where the prose-
cution of the matter would not substan-
tially prejudice the client’s interests.

As a practical matter, the percentage of
complaints filed by attorneys with this
office is relatively small and remains stable
at approximately 7 to 9 percent of all com-
plaints annually. Roughly half of all com-
plaints are filed by clients and another
quarter are filed by adverse parties.

In the final analysis, lawyers are under-
standably reluctant to “turn in” another,
perhaps on a “there but for the grace of
God go I” basis. Nevertheless, when the
misconduct is egregious and unprivileged,
many come forward because it is the right
thing to do for the public and the profes-
sion, not because they are frightened of
prosecution themselves for the failure to
report, for the likelihcod of such a prose-
cution for non-reporting is very remote.

“RETALIATORY COMPLAINTS”

- If an attorney is unlikely to be disci-
plined for failure to report, does the same
hold true for an attomey wh::), for tactical

EDWARD J. CLEA HY is dirr;'ctor of the

Office of Lawyers’ Professional Respon-

sibility. He has practmed both privalely

. and as a public

- defender for 20
years and is presi-
dent-elect of the
Ramsey County
Bar Association.
His book, Beyond
the Burning Cross,
won a national
award in 1996.
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advantage, threatens another with the fil-
ing of an ethics complaint? Not necessari-
ly. This area of professional discipline is
somewhat related to the threat of a lawyer
to pursue criminal charges to gain an
advantage in a civil matter. In both
instances, a lawyer is threatening opposing
counsel {or the client of opposing counsel)
with some sort of reporting {in one case to

PROFESSIONAL RESPONSIBILITY

this office, and in another to prosecuting
authorities) to force a desirable outcome
in a case. Lawyers should be aware that
although such threats are not expressly
prohibited, such conduct may still run
afoul of the professional disciplinary sys-
tem. The result may well be that they

find themselves respondents rather than
complainants.

SOMETIMES INTERPRETING
INFORMATION REQUIRES A
SPECIAL TALENT.

When you need help interpreting and analyzing complex financial
information, signal us for help. Our full-time professional litigation and
insurance consulting department offers a complete range of services.

®* Damage Analysis ® Forensic Accounting

 Tax Consulting ® Business Valuation

® Bankruptcy Consulting

Call Joe Kenyon at 612/332/5500.
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"KANTER

Certified Public Accountants » Consuftants
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Prior to 1985, lawyers were specifically
prohibited from instigating or threatening
to instigate a criminal prosecution to
gain advantage in a civil matter. Since
then, lawyers have not been prohibited
from using the possibility of bringing
criminal charges against another in a
civil matter to gain relief for a client but
only where:

the criminal matter is related to
the client’s civil claim;
the lawyer has a well-founded

belief that both the civil claim and

the criminal charges are warranted

by the law and the facts; and

the lawyer does not attempt to

exert or suggest improper influence

over the criminal process.’

With regards to improper influence, gov-
ernment lawyers are in a particularly tenu-
ous position when they threaten to use
their power to somehow guide the crimi-
nal process. The most objectionable sce-
nario is a government attorney suggesting
to an unrepresented party that a civil
action be dropped or influence would be
brought to ensure that other government
authorities would begin a prosecution. So
although the strict prohibition has been
removed in this area, attorneys should
take care to ensure that they do not run
afoul of the limits to this practice.
Likewise, a lawyer’s use of a threat of
tiling a disciplinary complaint or report
against opposing counsel to obtain advan-
tage in a civil case may subject the lawyer
to discipline, despite the absence of an
express prohibition on the subject. Such a
threat may not be used as a bargaining
point when the misconduct at issue raises
a substantial question as to opposing coun-
sel’s honesty, trustworthiness, or fitness as
a lawyer because in these circumstances,
barring other impediments, the lawyer is
ethically required to report such miscon-
duct. The threat would also be improper:

if the professional misconduct is
unrelated to the claim;

if the disciplinary charges are not
well-founded in fact and in law
{Rule 3.1: meritorious claims and
contentions);

if the threat has no substantial
purpose or effect other than embar-
rassing, delaying, or burdening the
opposing counsel or his client (Rule
4.4: respect for rights of third per-
sons); or

if the misconduct prejudices the
administration of justice {Rule

8.4(d): misconduct).®
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" criminal act that reflects adversely on the

FREFE Report Reveals...

PROFESSIONAL RESPONSIBILITY

Finally, an attorney should be aware that
Rule 8.4(b) prohibits the committing of a

lawyer’s honesty, trustworthiness, or fitness
as a lawyer in other respects. Threats of
disciplinary action may constitute extortion
under the criminal law of a respective juris-
diction, and therefore should be avoided for
that reason as well. In the final analysis, if
there is a substantial question as to a
lawyer’s honesty, trustworthiness, or fitness
the attorney misconduct should be reported
to the extent required by Rule 8.3(a) and
not used as a bargaining chip in a civil case.

Trabuco, CA - Why do some lawyers make
a fortune while others struggle just to get by?
The answer, according to California lawyer
David Ward is not talent, education, hard work,
or even luck. “The lawyers who make the big
money are not necessarily better lawyers,” Ward
says. “They have simply learned how to market
their services.”

Ward, a successtul sole practitioner who at
one time struggled to attract clients, credits his
turnaround to a little-known marketing method
he stumbled across six years ago. He tried it and
almost immediately attracted a large number of
referrals. “I went from dead broke and drowning
in debt to earning $300,000 a year, practically
overnight.”

Ward points out that although most lawyers
get the bulk of their business through referrals,
not one 1n 100 has a referral system, which, he
maintains, can increase referrals by as much as
1000%. “Without a system, referrals are

unpredictable. You may get new business this
month, you may not,” he says.

CONCLUSION

Seldom will this office seek discipline
of an attorney for failing to report another.
There is a “big brother” aspect to such a
course that is offensive; nevertheless, the
provision remains and it remains for a rea-
son. Self-regulation of a profession
includes the willingness and ability of its
members to acknowledge, when we must,
that one in our midst seriously threatens
the integrity of us all. In that case, within
the parameters of Rule 8.3, a lawyer

— ADVERTISEMENT —

Why Some Minnesota Lawyers
Get Rich... While Others

Struggle To Earn A Living

How To Increase Your Income By As Much As 300%

A referral system, by contrast, can bring in
a steady stream of new clients, month after
month, year after year. “It feels great to come
to the office every day knowing the phone is
going to ring and new business will be on the
line,” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S., says that most
lawyers’ marketing is “somewhere between
atroctous and non-¢xistent.”” As a result, he says,
the lawyer who learns even a few simple
marketing techniques can stand out from the
competition. “When that happens, getting clients
i1s easy.”

Ward has written a new report entitled,
“How To Get More Clients In A Month Than
You Now Get All Year!?” which reveals how any
lawyer can use this marketing system to get more
clients and increase their income. For a FREE
copy, call 1-800-562-4627 for a 24 hour FREE
recorded message.

should consider the needs of the public
and his profession, after he has addressed
the needs of his client. [

NOTES
1. Rule 8.3, Reporting Professional
Misconduct, reads in part: (b) A lawyer having
knowledge that a judge has committed a viola-
tion of applicable rules of judicial conduct that

Llandex Cf\) cscanch Une.
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raises a substantial question as to the judge’s fit- With No Expense to the Estale
ness for office shall inform the Board on Judicial . . _

Standards. (c) This Rule does not require dis- International Service for: » Courts |
closure of information that Rule 1.6 requires or « lLawyers » Trust Officers
allows a lawyer to keep confidential. « Administrators » EXxecutors

2. Ronald DD. Rotunda, “The Lawyer’s Duty
To Report Another Lawyer’s Unethical
Viclations In The Wake of Himmel,” 1988
Univ. of Il. L.R. 977, 979.

3. Rotunda, Ibid., 979, 980.
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4. See 1.6(b){6), MRPC, which states in . iiteeiies e e e T
part: e ... - -
(b) A lawyer may reveal: R
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(6) secrets necessary to inform
the Office of Lawyers Professional
Responsibility of knowledge of
another lawyer’s violation of the
Rules of Professional Conduct that
raises a substantial question as to
that lawyer’s honesty, trustworthi-
ness or fitness as a lawyer in other
respects. See Rule 8.3.

5. See ABA Formal Opinion 94-383: “use
of Threatened Disciplinary Complain
Againist Opposing Counsel.” |

0. Ibid.
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